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the States, Bloodgood v. Railroad Co., 18 Wend. 9, although in 
others it has been construed broadly as synonomous with public 
interest, benefit or advantage. Frequently the magnitude of the 
interests involved, as the mining industry in Montana, Butte, etc., 
Ry. Co. v. Montana Farmers' Co., 16 Mont. 504, irrigation in 
Nebraska, Paxton Co. v. Farmers' Co., 45 Neb. 884, manufacturing 
in Connecticut, Olmstead v. Camp, 33 Conn. 532, has been held to 
be a determining factor. On this point the decisions are in hopeless 
conflict. 

The case of Healy Lumber Co. v. Morris, supra, has an addi- 
tional element of interest in that it was decided under a constitution 
which permits private property to be taken for certain private uses, 
and declares that whenever the power of eminent domain is sought 
to be exercised the question of the public character of the use shall 
be a judicial question, to be determined as such regardless of 
legislative assertion. Among the private uses specified in the con- 
stitution for which private property may be taken is included 
"private ways of necessity," which the court holds — somewhat 
gratuitously — to be simply in affirmance of the common law rule 
that a private way of necessity can arise only out of land granted 
or reserved by the grantor. Cf. Logan v. Stogsdale, 123 Ind. 372. 
In the absence of a constitutional declaration that the public char- 
acter of the use shall be primarily a judicial question, it is a general 
rule that the courts will construe the use to be public unless it is 
manifestly private. Vomer v. Martin, 21 W. Va. 534; Chicago, 
etc., Ry. Co. v. Morehouse, 112 Wis. 1. The above provision in 
the constitution of Washington the court construes as having abol- 
ished the general rule and entirely removed the influence of any 
judgment expressed by the legislature. 1 A similar provision in the 
constitution of Missouri has been so interpreted; City of Savannah 
v. Hancock, 91 Mo. 54; but in the case of Denver, etc., Co. v. Union 
Pacific Ry. Co., 34 Fed. 386, a like provision in the constitution of 
Colorado seems to be regarded as merely in affirmance of the general 
rule, and that notwithstanding a constitutional declaration that all 
railroads shall be deemed public highways, the question as to the 
character of a railroad may be raised in a proceeding by it to 
condemn land. 

THE CONSTITUTIONALITY OF THE INITIATIVE AND REFERENDUM. 

In June, 1902, the people of Oregon amended article four of 
their constitution to read as follows: "Section 1. The legislative 
authority of the State shall be vested in a legislative assembly, con- 
sisting of a Senate and House of Representatives, but the people 

'In delivering the opinion of the court, Dunbar, J., states that ""an ex- 
amination of all the different constitutions in the Union shows that only two 
other States, viz : Colorado and Missouri, have this provision of our con- 
stitution." The learned judge apparently overlooked the constitution of 
Mississippi, which contains a similar provision. See Const. Miss., Sec. 17. 
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reserve to themselves power to propose laws and amendments to the 
constitution and to enact or reject the same at the polls, independent 
of the legislative assembly, and also reserve power at their own 
option to approve or reject at the polls any act of the legislative 
assembly." The amendment proceeds to state the per cent, of 
the legal voters required to propose and the manner of proposing 
any measure in the exercise of the power of initiative, and the per 
cent, required and the manner of setting in motion the power of 
referendum. In the recent case of Kadderly v. City of Portland, 
74 Pac. 710, in the supreme court of the State, the amendment was 
attacked on the ground that it violated section four, article four, 
of the Constitution of the United States, guaranteeing to every State 
a republican form of government. By the reservation of the two 
powers of this amendment it is possible for the people to exercise 
directly the functions of government to the exclusion of the general 
assembly. Is this opposed to our notion of a republican form of 
government? In construing the clause of guaranty it is essential 
that we look to that epoch of our history from which we must 
derive our definition of a republic. 

At the close of the Revolution the State governments under 
which the constitution was ratified were not arbitrary institutions; 
they recognized ancient customs and the old forms of polity. They 
had united with these forms of polity the freedom of a new world. 
Religious liberty was the prime motive that brought the early settlers 
to America. They had enjoyed civil liberty in England. What 
we may call a constitutional liberty had been yielded to the people 
several centuries before by reason of the Crown's finding it neces- 
sary to obtain the support of a popular body to successfully oppose 
the feudal barons in the hereditary House of Lords. The burgesses 
thus became the guardians of the people's rights. It is a mistaken 
idea that this liberty had its origin in any right conceded as be- 
longing to the people themselves. Political liberty was an insti- 
tution of the colonists own construction. At the general convention 
of all the planters, assembled at Hartford, June 14th., 1639, in- 
dividual rights were in par,t surrendered, with the formation of a 
written constitution, that in the remainder the colonists might be 
more secure. 

The early constitution of Connecticut recognized the doctrine 
that all ultimate power is with the people. It gave legislative power 
to the general court of magistrates, but it provided also that the 
people themselves might exercise the power of legislation directly. 
Article 10 read as follows: "It is ordered, sentenced and decreed 
that every General Court, except such as through neglect of the 
Governor and the greater part of Magistrates the Freemen them- 
selves do call, shall consist of the Governor, or someone chosen to 
moderate the Court, and four other Magistrates at least, with the 
major part of the deputies of the several Towns legally chosen; 
and in case the Freemen or major part of them, through neglect 
or refusal of the Governor and major part of the Magistrates, shall 
call a Court, it shall consist of the major part of Freemen that are 
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present or their deputies "with a Moderator chosen by them. In 
which said General Courts shall consist the supreme power of the 
Commonwealth, * * * "* The charter of 1661, granted by 
Charles II at the request of the colonists, did not disturb the 
system by which they governed themselves. These charters were 
allowed and not enacted by the sovereign power. So strictly demo- 
cratic were the republics of Rhode Island and Connecticut that 
their laws were not subject to be negatived by the king; in fact, 
instances were frequent where the colonists disregarded the declara- 
tions of the king in council against them. 2 There was thus no 
need to change their form of government when the union with 
England was dissolved. Similarly the ratification of the Federal 
Constitution called for no change of the established principles. It 
was the Connecticut idea of a republic that spread through the 
thirteen States. Although the clause of guaranty was proposed 
by Randolph of Virginia, it is certain that for a definition of the 
term "republic," the framers looked to New England. From the 
above article of the Connecticut Constitution it appears that the 
"Freemen" were to exercise legislative power only in case of 
neglect or refusal on the part of the Governor and Magistrates to 
assemble; but it is equally evident that the Court was merely an 
instrument of the people, and with or without that Court the 
functions of government were to be continued. It was the intention 
of the colonists to have government administered by chosen repre- 
sentatives or by laws enacted in popular assembly. 

The initiative and referendum amendment to the constitution 
of Oregon may be impracticable, although it is to be used but con- 
currently, for people collectively are extremely incapable of properly 
discussing matters of legislation. 3 It may be dangerous. "The 
great secret of preserving liberty is to lodge the supreme power so 
as to be well supported and not abused." 4 However unwise the 
act might appear in the light of modern conditions it is clear that 
it is more in harmony with, than against, the forms of republican 
government guaranteed to the States by the Federal Constitution. 

LEGAL STATUS OF THE INDIANS VALIDITY OF INDIAN MARRIAGES. 

The legal relationship that exists between the United States 
government and the tribal Indians within its jurisdiction is difficult 
of precise description. That the Indians have been regarded from 
an early period in our national life as wards of the nation is perhaps 
generally known, but, nevertheless, that relationship has as long 
been looked upon as anomolous and as only approximating more 
nearly to that of guardian and ward than to that of any other legal 

'Trumbull's Colonial Records, I. 20. 

'North American Review (1844), 376. 

"Montesquieu, Spirit of Laws, 140, 192. 

'Gov. Huntington in Connecticut Convention on the adoption of the U. S. 
Constitution. 



